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Atlantic Legal Foundation —

How You And Your Law Firm Partners
Can Best Support Its Activities

The Editor interviews William H. Slattery,
President, Martin S. Kaufman, Senior Vice
President and General Counsel and Briscoe
R. (“Sandy”) Smith, Senior Vice President
and Counsel, Atlantic Legal Foundation,
Inc. (“Foundation”). The Editor (Al Driver)
is a member of the Foundation’s Advisory
Council.

Editor’s Note: Partnering between inside
and outside counsel has expanded its scope.
Not only does partnering involve the han-
dling of specific cases and matters, but it
also encompasses activities that address
more pervasive concerns of legal depart-
ments and their corporate clients. Because it
is so important for outside counsel to reflect
the image of the client they represent in such
areas as diversity and dedication to pro
bono and other community concerns, part-
nering in those areas has become well estab-
lished. This newspaper provides a showcase
for law firms to demonstrate the ways in
which they partner in these areas in an effort
to publicize best practices that other firms
may wish to emulate. The result is that more
firms become involved, thereby vastly
increasing the impact of the total effort.

The need for partnering in civil justice
reform and other areas where the public and
private spheres intersect has been of grow-
ing importance. This is closely related to the
growth of a plaintiffs’ bar that has become
aware of the immense profit opportunities in
litigation against corporations.

The focus has shifted from representation
of clients as a professional duty to an almost
assembly-line manufacture of litigation
directed against corporations as a way of
building a personal fortune — and the play-
ing field has tilted in favor of plaintiff’s
lawyers. Their wealth has enabled them to
make vast expenditures to influence legisla-
tion, the selection of judges and judicial out-
comes. Restoring a level playing field has
become a serious concern of corporate
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counsel — and to achieve this they need the
help of organizations like the Atlantic Legal
Foundation that by reason of their dedica-
tion to the values of the free enterprise sys-
tem make valuable contributions to
preserving a fair civil justice system and to
other institutions that are of concern to cor-
porate counsel.

The purpose of this interview is to
explore with the staff of the Foundation how
corporate counsel and the law firms with
which they partner can best support its
activities.

Editor: Bill, please give us an overview of
the Foundation’s mission.

Slattery: We advocate the rule of law, free
enterprise and individual liberties, sound sci-
ence and school choice. If a matter is
brought to our attention, we will consider it
carefully and act where appropriate. For

example, in response to suggestions, we may
assemble panels of distinguished individuals
to discuss major issues. Our 2005 conference
focused on the erosion of the attorney-client
privilege. We had distinguished panelists, as
well as Ted Olson, Senator Arlen Specter and
Professor Geoffrey Hazard. The 2005 con-
ference was chaired by Bob Lonergan, the
general counsel of Rohm and Haas, a mem-
ber of our Board of Directors. Alan Raul, a
member of our Advisory Council, and his
firm Sidley Austin provided enormous sup-
port. We are now in the process of planning
a “major conference” in 2007 on current
issues in civil litigation. This will be of
immense interest to the corporate commu-
nity. As we did in 2005, we plan to make
CDs of all our conferences available.

Editor: One of the Foundation’s principal
activities is filing amicus briefs and
becoming involved as counsel in cases
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involving issues of integrity of the judicial
process or otherwise relating to its mis-
sion. It plays a major role in eliminating
the use of junk science at the state and
federal level. Its brief was cited in the
Supreme Court’s opinion in the landmark
Daubert case. What can corporate counsel
and the law firms with which they partner
do to support these activities of the Foun-
dation?

Kaufman: The first, and most important
way they can help us is to let us know about
cases of importance to their corporate clients
that raise issues concerning the fairness of
our judicial system or that pertain to other
issues in which we are involved. Of course,
assistance in preparing a brief and the weight
of their names on the brief is invaluable.

As a result of a suggestion that we
received, we are now working on a brief in a
case involving the arbitrability of certain
types of disputes. This case is representative
of the many cases that are brought to our
attention by corporate counsel.

Editor: School Choice is another issue in
which you are involved. Tell us how law
firms made it possible for the Foundation
to handle charter school matters that it
could not otherwise have undertaken.

Slattery: An issue of importance to corpora-
tions is the quality of our educational sys-
tem. Charter schools play an increasingly
important role in improving the system.
There are well over one million students
nationwide attending charter schools. They
provide an environment in which teachers
and school administrators find new ways to
motivate students because they are not
affected by the inertia and resistance to
change that affects some public schools or
by the constraints imposed by unions. By
providing competition for our public
schools, they provide a needed yardstick to
measure the performance of public schools
and provide an incentive for them to
improve. They provide an alternative for stu-
dents who are the victims of failing public
schools. By building a highly educated
workforce, they play an important economic
role.

We have all seen the surveys showing
how poorly our students score when com-
pared to students in other countries. Their
low scores in mathematics and science may
well account for the fact that our universities
are producing so few engineers and scien-
tists when compared to developing countries
like India and China. Attracted by the abun-
dance of talent in those countries, global
companies are now building facilities there
rather than in the United States.

Smith: Charter schools are frequently

located in poor urban areas where the public
schools have been designated as failing or
are otherwise deficient. In such areas, a char-
ter school may represent the only alternative
to a school with a high dropout rate,
deplorable physical conditions and an under-
performing teaching staff. Some major cor-
porate legal departments are concerned
because so few minorities are entering law
school. These companies sponsor efforts to
reach down into the primary and secondary
levels to preach the benefits of a legal career
to minorities at those levels and encourage
their law firms to do the same. Because there
are SO many minorities in poor urban areas,
charter schools not only can provide minori-
ties with the educational preparation
required to pursue a successful legal career,
but through competition can provide an
incentive for the public schools to do a bet-
ter job.

Kaufman: Thanks to law firm support, we
were able to defend the rights of charter
schools and their students in recent adminis-
trative proceedings. One proceeding
involved a charter school that had its charter
approved by the New Jersey Department of
Education back in January of this year. Its
students had purchased uniforms, withdrawn
from their public schools and were otherwise
poised to attend class. Everything was set to
go for the school to open in the first week of
September. Nevertheless, on August 31, the
Commissioner of Education withdrew the
school’s charter. After we filed a challenge to
the decision, we got a favorable decision on
September 20 from the State Board of Edu-
cation, which unanimously reversed the
Commissioner.

David Apy of McCarter & English, a
member of our Advisory Council who is an
expert in charter school law, provided
invaluable expertise. He acted as counsel of
record and joined with us in a collaborative
effort to produce the best results in the case.
Together we worked hard within a tight two-
week time frame that enabled the school to
open on time.

This case is a good example of a pro-
ceeding which we could not have handled
without the help of a law firm qualified to
practice in New Jersey and knowledgeable
about its procedures and where Foundation
lawyers are not admitted to practice.

This is not the only instance where
McCarter & English helped. They also
assisted us in a case involving the revocation
of a charter in Paterson, New Jersey.

Slattery: Another law firm contributes to
our effort to provide charter schools in sev-
eral states with the information they need to
address important legal concerns. Jackson
Lewis, a firm well known for its expertise in
employment law, prepared, on our behalf a

70 page book called Leveling The Playing
Field — What New York Charter Schools’
Leaders Need To Know About Union Orga-
nizing. This has been distributed widely to
charter schools throughout New York State.
With their help, we have just published two
books adapted for use by charter schools in
New Jersey and Massachusetts and other edi-
tions are in preparation. Roger Kaplan of the
firm is on our Advisory Council and has
played a key role in this process.

Smith: Jackson Lewis also provided the
labor law advice that we needed to assist a
charter school in The Bronx to resist an effort
by a labor union to organize its staff with the
practical result that the union has been
rejected.

Editor: All Americans are interested in
attracting the best quality people to our
armed forces. This is of special importance
to corporate counsel because their respon-
sibilities demand that they be concerned
about protection of their clients’ facilities
and staff from terrorist attacks. Tell us
how a law firm helped the Foundation
play a role in opposing an effort to make
recruiting such people more difficult.

Slattery: Outside counsel was essential to us
in connection with our brief in Rumsfeld vs.
Forum for Academic and Institutional
Rights. A group of law professors challenged
the constitutionality of the Solomon amend-
ment, which provides that colleges and uni-
versities must make their facilities available
to military recruiters on the same basis that
they make them available to other recruiters
or face the loss of certain federal funds. Had
the challenge been successful, it could have
hampered the efforts of our armed forces to
recruit candidates. We decided that it would
be important to bring to the attention of the
Supreme Court the views of former high
ranking officers and cabinet members on this
issue.

Kaufman: In Rumsfeld, through the good
offices of Philip Sellinger, one of our Board
members, we partnered with his law firm,
Greenberg Traurig. That firm through the
connections of one of its Washington part-
ners, Joe Reeder, a former Undersecretary of
the Army, was able to enlist retired generals
and admirals and former secretaries of
defense to join our brief. This undoubtedly
added to the weight of the brief we filed with
the Supreme Court.

Although I did the initial draft of the brief,
Phil and Joe worked in a collaborative effort
involving many iterations of the brief. We
were pleased with the outcome, which was a
unanimous decision of the Supreme Court
upholding the constitutionality of the
Solomon amendment.
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school can look to a number of sources for
help. In New Jersey, the starting point
would be the New Jersey Department of
Education, which oversees the charter
school program. In addition, there are sev-
eral associations in New Jersey that help
charter schools get started and operate
effectively. The New Jersey Charter Public
Schools Association is one such organiza-
tion.

Financing charter schools is particularly
daunting. Grants are available from the
U.S. Department of Education. The
NewSchools Venture Fund will use a $30
million investment from the Bill and
Melinda Gates Foundation to boost the
number of charter schools that focus on
preparing students in historically under-
served served areas for success in college
and in careers. In New Jersey, the corpora-
tion that stands out in my mind for its sup-
port for charter schools is Prudential. They
have a program specifically designed to
provide loans and grants to charter schools.
McCarter & English handles the legal
aspects of such loans and grants. Across
the state, some of the smaller banks are
also supportive of charter schools. Even
though a lot of the money comes from the
State, there is still a need to raise funds to
make a charter school a reality.

Editor: I gather that the work you do for
charter schools is part of the overall pro
bono efforts of your firm.

Apy: Yes. Although I am a commercial,
environmental and products liability litiga-
tor, my pro bono activities have focused on
education and on charter schools in partic-
ular. The firm has been very supportive of
my work on behalf of charter schools and
the work of the Atlantic Legal Foundation.

Editor: You recently handled a case
involving a charter school. Please tell us
about it.

Apy: The firm has been a long time sup-
porter of the Atlantic Legal Foundation.
My predecessor on its Advisory Council
was Al Ferguson, another partner of the
firm. Lawyers from the firm have worked
with the ALF on charter school matters for
the past 10 years The Atlantic Legal Foun-
dation approached McCarter & English in
August of this year. They asked if we could
assist Benchmark Academy in Atlantic
County, which was scheduled to open in
September, with approximately 150 stu-
dents. Atlantic County is generally a rural
and poor area of the state.

Benchmark was given a conditional
approval in January 2006, which means

that to get final approval there are things
that you need to do, such as hiring faculty,
adopting final bylaws, obtaining a facility
and other very specifictasks. Benchmark
had done all those things. I first became
aware of this situation in August when
Marty Kaufman, Senior Vice President and
General Counsel of the Atlantic Legal
Foundation, contacted me. He mentioned
that Benchmark Academy had gotten word
that notwithstanding that it had done all the
things it had been required to do, the State
was threatening not to issue their charter.
He said that Benchmark would require
legal representation if the Commissioner of
Education did what she said she was going
to do and asked whether I would be willing
to join with ALF in evaluating the situation
and representing Benchmark if that should
become necessary. I agreed.

The Commissioner advised the school
on August 31 that it would not be allowed
to open based on purported concerns that
were not addressed in the regulations.
Because the Commissioner’s decision was
handed down two days before Benchmark
was scheduled to open, we filed immediate
and simultaneous motions both with the
State Board of Education and a Superior
Court of the New Jersey Appellate Divi-
sion and obtained an order from the Appel-
late Division that required the Board of
Education to act on our appeal. We were
very concerned that as a result of the
delayed opening, Benchmark students
would seek education elsewhere. However,
their families remained steadfast.

On September 13 as a result of concerns
that we raised, the State Board of Educa-
tion ordered the Commissioner to justify
her action. Between September 13 and
September 20 we provided the State Board
of Education with additional information
and affidavits on the financial, enrollment
and administrative status of the school,
which refuted every issue raised by the
Commissioner as a basis for withdrawing
the school’s charter. On September 20 the
State Board of Education met, reversed the
Commissioners decision and authorized
the school to open.

Editor: Obviously this was a great vic-
tory for Benchmark. Were there other
benefits?

Apy: The Benchmark situation made the
State Board of Education aware that char-
ter schools were not being given enough
guidance in a timely manner with respect
to the requirements that they had to meet.
Hopefully, that situation gave the State
Board a better idea of what a fair process
should look like and encouraged them to
review the time schedule for decisions

relating to the opening of charter schools so
that similar last minute crisis situations are
avoided.

Editor: Will charter schools need contin-
uing help from organizations like the
Atlantic Legal Foundation and pro bono
counsel?

Apy: As we learned from the Benchmark
experience, the laws and regulations relat-
ing to charter schools, being relatively new,
leave significant areas of uncertainty. I see
organizations like the Atlantic Legal Foun-
dation and the pro bono efforts of law firms
and corporate legal departments playing a
significant ongoing role in assisting charter
schools to navigate the uncertainties in the
legal environment.

Charter schools can encounter many
problems requiring litigation skills. They
can encounter problems with state educa-
tional authorities as we experienced with
Benchmark. They can be challenged in the
courts by the school districts in which they
are located. They can face difficulties in
getting building permits or certificates of
occupancy from building inspectors who
may be opposed to charter schools.

Charter schools also need the pro bono
help of lawyers with other skills. Pro bono
efforts need not be limited to handling liti-
gation related matters. Lawyers can be very
helpful in handling loan applications, draft-
ing charters, bylaws and other documents
and assisting in handling employment, tax
and real estate matters. For example, one of
our firm’s real estate lawyers helped a char-
ter school in connection with the acquisi-
tion of property.

Without the support of organizations
like the Atlantic Legal Foundation and pro
bono services from law firm and in-house
lawyers, charter schools and their support-
ers will not have the wherewithal to sur-
mount legal challenges or to cope with the
legal complexities that they face.

I found that the pro bono work that I did
on behalf of Benchmark is a win-win situa-
tion. It stimulated immense interest on the
part of the younger lawyers in the firm in
becoming involved in a pro bono activity
that so directly affects people’s lives. The
families that made such a tremendous effort
to provide better education for their chil-
dren came away from the Benchmark expe-
rience with a greater appreciation of the
legal profession and the good that it can do.

I personally came away from the Bench-
mark experience with a renewed apprecia-
tion of the important role that the Atlantic
Legal Foundation can play in enabling
charter schools to meet the practical legal
challenges that they face.
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