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4 Prologue

After nearly 40 years of experience in the legal profession, it's a good time to
reflect on where we are today in American jurisprudence. Our legal profession, a
favorite and frequent target of critics, is much maligned and largely unfairly so, in
my view. When you look around at who has rolled up his or her sleeves in
furtherance of the public interest, in our communities, in civic, charitable, religious,
governmental and philanthropic pursuits, very often the "do-gooder" is a lawyer or a
lawyer’s spouse. Those of us in the legal profession should be proud of that.

Yet, there's a cancer spreading across America adversely impacting the long term
interests of our legal profession and more importantly, our system of jurisprudence
and the well-being of America. Our society is languishing in litigiousness. In fact,
the United States has the distinction of being the most litigious country in the world
with one lawyer per every 300 citizens. Higher pursuits have been sacrificed in
counterproductive judicial and other legal proceedings, too often spawned by an
avaricious plaintiffs' bar in hot pursuit of their next class action or other target. The
broad public interest suffers in so many ways, begging for relief . . . in the form of

civil justice reform, the topic I've chosen to address with you this morning.

4 Civil Justice Reform

Civil justice reform is, and should be, an important focus on the national agenda
for lawmakers and legal practitioners alike. The plaintiffs’ bar is abusing our civil
justice system, resulting in adverse impacts on the public interest that are causing
broad grassroots and bipartisan attention. Lawsuits are being filed against
companies on frivolous or marginal grounds. Class actions force large settlements,
and individual suits raise concerns of excessive damage awards. Too often, class
lawsuits do not arise out of an intent to remedy wrongs, but rather an intent to exact

or extort settlement monies. Defendants succumb to settlements not because they



are guilty of proximate wrongdoing, but because they want to avoid the costs of
litigation, the risks of large judgments, and the risk of bad press even more harmful
to customer and investor relations than the settlement payoffs. Far truer today than
in his day and certainly prophetic are the words of Oliver Wendell Holmes, Jr.:
“Lawyers spend a great deal of their time shoveling smoke.”

While | make no apologies for picking on the avaricious plaintiffs’ bar, and with
all due respect to well-intentioned friends in the defense bar, the fact is . . . they too
profit from this ailing system of American jurisprudence. When the plaintiffs’ bar
pounds on the front doors of corporate America, the defense bar (with the able
assistance of inside counsel) swarms in the back door . . . trial lawyers from both
camps profit.

Indeed, civil lawsuits against corporate entities can and do serve legitimate
purposes and some grass-roots consumer outrage is warranted. The corporate
community shares some blame for compromising principles of integrity and good
governance. SOX at an estimated compliance cost of approximately $1 million per
billion® of annual revenue may be unduly expensive and unduly burdensome.! In
fact, at a recent roundtable of chief information officers, there was a chorus of
consensus that SOX compliance and cost/benefit shortfalls have been their “biggest
headaches;”2 but even so, SOX has heightened awareness and should deter improper
conduct. What is of paramount concern today is the fact that money, primarily in
the form of legal fees for plaintiffs’ counsel, is the primary driver of litigation,
subjecting the system to abuse. In the immortal words of Benjamin Franklin: “A
countryman (or corporation) between two lawyers is like a fish between two cats.”

To be sure, some reform is underway. However, the need for wider recognition
and responsive action in the face of the growing momentum of such harmful

practices is compelling. Lawsuit abuse is bad for businesses, employees,

* More for small cap companies.



stockholders, consumers, and the nation’s ability to compete in the world
marketplace. Taxpayers bear the costs of clogged courts and justice suffers. “Due
process of law” has become “overdue process of law.” What are needed are effective
protocols at the federal and state levels. The legal system requires certain
evidentiary process and proof, and such requirements have to be enforced in order
to maintain stringent standards barring frivolous lawsuits that compensate plaintiffs
regardless of liability or actual degree of injury. The current liability system places
excessive burdens on responsible defendants, including pharmaceutical companies,
the healthcare delivery system, science and technology companies, manufacturers,
professionals and others. Simply stated . . . better oversight by judges and
legislation to assure adequate public interest safeguards are needed.3

I'd be remiss if | did not mention another unhealthy ailment afflicting our public
interest--one that deserves an address in and of itself. In fact, former Solicitor
General Ted Olson spoke on this subject as the luncheon speaker a year ago in
Washington, D.C. at a day’s symposium on the “Erosion of the Attorney-Client
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Privilege™ held by the Atlantic Legal Foundation, which | have served as Chairman
for the past eight years or so. The attorney-client privilege and work product
doctrine have been under siege. These bulwarks of American jurisprudence need to
be protected. Too often waivers forced upon defendants by the government, in civil
as well as criminal proceedings, put information in the hands of the plaintiffs’ bar,
which then uses it to exact extortionate settlements. Entities are deemed to have
waived their attorney-client work product privilege vis-a-vis third parties when they
produce documents in the course of agency investigations. Fortunately, some courts
have recognized this erosion and have ruled that such privileges are not waived

when documents are given to the SEC, for example, in the course of its fraud

* A valuable CD of the proceedings is available at modest cost from the Atlantic Legal Foundation located
at 60 East 42nd Street, Suite 2102, New York, New York 10165, also available at www.atlanticlegal.org.



investigations.4 According to yesterday’s Compliance Week report, the U.S.
sentencing commission is considering relaxing the rule that makes waiving the
privilege a factor in determining whether a business under investigation is

“cooperative” and deserves leniency.>

= Defining the Problem — Ailments Afflicting the Public Interest

The American tort liability system is the most expensive in the world, with total
costs more than double the average of other industrialized nations. A recent study
conducted by Tillinghast-Towers Perrin found that the U.S. tort system cost $260
billion in 2004, which translates to $900 per U.S. Citizen. ¢ This is almost a $30
billion jump from 2003,7 and the study projects that costs will rise to $315 billion by
2007, outpacing the expansion of the overall economy. According to a 2004
Business Roundtable survey, 24% of CEOs cited litigation costs as their company’s
greatest cost pressure.8 Major socially responsible companies have been forced into
bankruptcy or are at risk. Class action plaintiffs receive less than 50 cents on every
dollar actually awarded to them. The rest goes to cover administrative costs and
attorneys fees, causing analysts at the prestigious RAND Institute in Santa Monica
to conclude that class actions are frequently irrational and fail to accomplish the
stated goals of such litigation.® Class action abuses threaten our economic health
and hurt consumers and businesses.

Another issue of concern is excessive damage awards in individual cases. In the
recent infamous Vioxx case (August 2005), the jury awarded the individual plaintiff
$253.4 million, finding pharmaceutical company Merck & Co. negligent in the
marketing and design of Vioxx and therefore liable for the death of plaintiff’'s
husband who took Vioxx. $229 million was the amount of punitive damages with
$24 million for mental anguish and loss of companionship. Because Texas law

places caps on punitive damages to twice the amount of economic damages, the



damage award is likely to be cut to less than $30 million, but still a staggering sum.
This decision caused Merck’s stock to fall 7.7%, erasing $5.2 billion in market value.
One cannot help but wonder whether this is just another battle between sound
science and the plaintiffs’ bar. Merck plans to appeal the decision, claiming its legal
strategy will remain “based in sound science.”© Merck believes that unqualified
expert testimony was allowed in its case—i.e., expert testimony not grounded in
science. Many such prevailing but unfounded suits against pharmaceutical
companies undermine public health and drive up insurance premiums and other
business costs.

As an aside, the Atlantic Legal Foundation has been the progenitor changing
American jurisprudence by combating junk science in the courts. Indeed, the trilogy
of cases decided by the United States Supreme Court beginning with the famous
Daubert case!! followed by the Joiner2 and Kumho Tire!3 cases are all predicated on
briefs submitted by the Atlantic Legal Foundation on behalf of a cadre of Nobel
laureates who serve in a stable of amici for the Foundation. As a result, sound
science is now fostered in federal and many state courtrooms across the United
States. In most courts, plaintiffs can no longer retain so-called experts to testify on
any given specious theory that might support the gravamen of their cases. Expert
scientific or technological testimony must be peer reviewed and based upon an
accepted methodology, viz. sound science, pursuant to a Daubert hearing before
such testimony is allowed through the gate and into the courtroom.

So what lies ahead for Merck? Estimates of Merck’s liability after the initial Vioxx
decision range from $4 billion to $55 billion. With nearly 10,000 state and federal
Vioxx-related lawsuits pending across the country, it has set aside a huge reserve to
fight off these lawsuits.4 If Merck loses these cases, experts predict it will open the
floodgates for more lawsuits and could force drug companies to settle or risk

bankruptcy; and with it the carnage of lost jobs, lost tax revenues, investor losses,



diminution of competition, and the handicapping of these American businesses with
higher costs of doing business, higher insurance premiums and consequentially
higher prices for goods and services. Is this really in the public interest? The
Natchez Democrat Editorial Board has recognized Mississippi’s tort reform results,
especially from the caps placed on medical malpractice damage awards. The state’s
Insurance companies announced a 5% decrease in rates for the upcoming year along
with a 10% refund on premiums from the current year.1

Much emphasis should be placed on public policy concerns in such cases. To be
sure, the media reports bolster the public policy principle that it is irresponsible for
companies to make profits by endangering lives. This public point of view should be
balanced, however, with the fact that this type of litigation against pharmaceutical
companies and other R&D companies can not only do irreparable damage to the
defendant, or even put them out of business, but may inhibit other companies from
the research and development of painkillers, other more crucial drugs, and life
saving or serving products. Is this in the public interest?

Former staff counsel to the Senate Committee investigating the infamous
Watergate break-in, Terry Lenzner, Chairman of Investigative Group International,
undertook an in-depth investigation and study within the past few years in which he
uncovered extensive collusion between short sellers and the plaintiffs’ bar .. . a
saprophytic relationship in which one fuels and nurtures the interest of the other.
Short sellers may drive the price of a stock down creating an opportunity for the
plaintiffs’ bar to swoop in and sue for damages. Conversely, when a class action suit
is filed, it often drives a company’s stock price down, thereby profiting short sellers.
This is a wrongful assault on America and its system of jurisprudence. Mr. Lenzner
has testified before a Congressional committee on this abusive activity. We have
seen, as evidenced by recent press reports, some serious attention given by our

Department of Justice to questionable, if not nefarious, activities by one or more of



the more notorious plaintiffs class actions firms. Even the specter of RICO has been
raised.16

Another manifestation of such abuse is the harm suffered by corporations and
their stockholders where there is a precipitous drop in stock prices. As reported in
the Wall Street Journal, corporations paid $9.6 billion (up from $2.9 billion in
2004) to shareholders to settle securities class actions lawsuits last year.l” This
includes, perhaps well deserved in these cases, the $6.1 billion paid out by
WorldCom Inc. but not the $7.1 billion announced last year and not yet paid in the
Enron Corp. fraud scandal. Yet even without them, the remaining $3.5 billion in
settlements was the highest ever. Overall, out of 124 class action settlements last
year, nine were for over $100 million, the most in any year since the study began in
1997.18 The median payout in 2005 was about $7.5 million and only two law firms
dominated class action litigation—Lerach Coughlin Stoia Geller Rudman & Robbins,
and Milberg Weiss Bershad & Schulman.

4 Pain Relievers & Cures . . . Remedies Available Now, and

Prospective Remedies
Remedies Available Now

Efforts to limit lawsuit abuse are underway. While excessive damages awards are
prevalent, changes to remedies laws are growing. Over 30 states have passed caps
on damages. California, a state that has fostered state court class action claims,
adopted the Medical Injury Compensation Reform Act of 1975 (MICRA). The Act
places restrictions on medical negligence cases by limiting non-economic damages
to $250,000, allowing evidence of collateral source payments, limiting attorney
contingency fees, and giving the respondent the option to make periodic payments
of future damages. Although insurance rates for practitioners in California have

escalated 245% in the first 27 years since MICRA'’s passage in 1975, this compares



favorably with the 750% mind-numbing increase in most other states throughout
the nation.?® After MICRA, patients kept a higher percentage of smaller judgments.
In fact, MICRA's success at containing medical malpractice liability costs has caught
the attention of President Bush, who has urged such legislation as a model for
reform at the national level. Reformers have also pushed ahead on other fronts in
California. In 2004, Proposition 64 "reformed" California's notorious "Unfair
Competition Law,"20 by eliminating a provision that allowed suits to be filed without
a client and without establishing actual injury. Two appellate courts have already
ruled that the proposition applies retroactively to all pending litigation.2

A landmark decision handed down by the Illinois Supreme Court in August of
2005 redefined its state law governing class actions and damage awards when it
held that plaintiffs failed to prove that State Farm Mutual Insurance Company had
breached its insurance policies or that plaintiffs were damaged by it.22 The court
reversed a $1 billion plus damage award, finding, among other things, that the
expert testimony estimating damages was too speculative and had too great of a
potential for inaccuracy, thereby failing to support a damages award, and in fact
constituting “an arbitrary deprivation of property in violation of . . . due process
rights.”23

The Class Action Fairness Act was signed into law in March of 2005. In addition
to placing restrictions on settlement terms, the Act pushes some new class action
cases from state to federal court; federal courts effectively now have original
jurisdiction over the most pervasive class actions. Congress enacted the Act to
reduce abuses of the class action device that harms class members, adversely affects
Interstate commerce, and undermines public respect for the judicial system.
Congress found that class members often receive little or no benefit from the class
actions while the class lawyers are awarded large fees. And because state courts can

act in ways that demonstrate bias against out-of-state defendants, plaintiffs’ use of



state courts to prosecute class actions has harmed defendants. By moving most
large, interstate class actions into federal courts, it prevents trial lawyers from forum
shopping among state courts notoriously friendly to the plaintiffs’ bar.

The changes made by the Act may be as to procedure and remedies, not
substance, but in many circumstances, the practical protection for companies in
federal courts, vis-a-vis more permissive state courts, can be quite significant. State
courts often are more inclined to force settlements by allowing discovery demands
which are so burdensome that corporate defendants willingly open their check
books to avoid the burden. Corporate documents subject to discovery, particularly
emails, because of advances in technology, are growing exponentially every year.
Plaintiffs’ attorneys know this and know how to take advantage of it. It is generally
recognized by class action practitioners that federal judges are more likely to limit
burdensome discovery initially to the class certification issue, less likely to certify a
class and more likely to grant summary judgment for defendants, and that even
plaintiffs who prevail will often obtain a smaller recovery than they would in a
plaintiff-friendly state court. Trial lawyers are now expected to file more state-
centered claims; especially in California where no procedure exists for appealing
class certification before trial — a right that exists in federal court and many other
states. Unable to appeal that determination to a higher court, businesses are
pressured to settle. This usually begets modern day extortion aided and abetted by
our sick system, now administering some relief, but the public interest patient is far
from cured.

The public interest is also served by discouraging lawsuits against pharmaceutical
companies where the real cause of any affliction is attributable to misuse of the drug
by doctors or patients. Michigan passed a law in 1996 making drug suits difficult by
shielding drugmakers from liability if the drug was approved by the FDA prior to

being placed on the market. Similar "shield laws" exist in Utah, New Jersey,
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Oregon, Colorado, and Arizona. Plaintiffs can win damages only if they prove a
company withheld or misrepresented information about a drug or product that
would cause the regulator to withhold or otherwise withdraw its approval. Such
laws limiting liability fairly restrain the cost of doing business in industries that
spend millions of dollars on research and go through rigorous screening. Do such
constructs not serve the broad public interest? Such laws deserve serious
consideration if not emulation. Regulators, of course, need to be careful and diligent
to assure that standards are set at levels that fairly serve the broad public interest.
Another systematic ailment begging for relief is state alignment with the
plaintiffs’ bar. State attorneys general, under the banner of “consumer-protection,”
have brought numerous claims against corporations with the help of plaintiffs’
lawyers. In such cases, national lawmaking is accomplished through interstate
collaboration between networks of state governors, legislators, attorneys general,
trial attorneys, and regulators.24 This is bad precedent because even if the cases
brought against companies appear weak as a matter of law, they may still win in the
court of public opinion. Several states including Colorado, Texas, and Virginia, have
passed laws prohibiting state attorneys general from hiring outside counsel to
litigate on the state’s behalf under contingency fee contracts, a systemic ailment

begging for relief.

Prospective Remedies
Frivolous Lawsuits
Years ago during the administration of Bush 41, | served with then Vice President
Quayle, Attorney General Barr, and Ted Olson, our recent former Solicitor General,
on a special committee for Civil Justice Reform. With a mission to foster the broad
public interest, we had developed a modification of the English rule through which

under appropriate circumstances, plaintiffs would risk responsibility for defendant’s

11



legal fees for having burdened the defendant with a frivolous filing. This effort
unfortunately died on the vine with the installment of the Clinton Administration,
which had a commonly recognized close affinity with the well-funded, highly
proactive plaintiffs’ bar. Today, this effort might be revived, with the passage of the
Lawsuit Abuse Reduction Act of 2005 (LARA), H.R. 420, meant to “amend Rule 11
of the Federal Rules of Civil Procedure to improve attorney accountability.”?> The
legislation is said to help further deter frivolous lawsuits by placing the cost of
defending junk lawsuits on the lawyers who file them. It also aims to reduce forum
shopping by limiting the filing of personal injury claims to venues where plaintiffs

live or were injured, or the venue of the defendant’s place of business.

Medical Malpractice Reform

A malpractice liability reform bill, S. 354, is presently under consideration in the
U.S. Senate. A companion bill, H.R.5, passed in the House. The bill is intended to
“Improve patient access to health care services and provide improved medical care
by reducing the excessive burden the liability system places on the health care
delivery system.”26 This legislation would regulate lawsuits for health care liability
claims by, among other things, setting a 3-year statute of limitations, limiting non-
economic damages to $250,000, adopting the comparative negligence liability
theory, limiting contingency fee arrangements, and limiting the amount and
circumstances under which punitive damages can be awarded. Another similar bill
has been introduced in the House, H.R. 3359, which is meant to “limit frivolous
medical malpractice lawsuits, to reform the medical malpractice insurance business
in order to reduce the cost of medical malpractice insurance, to enhance patient
access to medical care, and for other purposes.”??

A Stanford University study reveals that California’s liability reforms, if enacted

across the nation, would save the health care system $50 billion a year in defensive
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medicine costs.28 A correlation exists between states that have adopted caps on non-
economic damages and lower insurance premiums and the critical recruitment and
retention of medical practitioners. This demonstrates that some of the costs of the
tort regime can be mitigated through reform.2® An estimated $50 billion per year, as
| said, is spent on unnecessary test procedures designed only to guard doctors and
hospitals against malpractice claims.30 A recent report in the Quarterly Journal of
Economics estimates that limiting unreasonable jury awards could cut healthcare
costs by 5-9%, which would save $70-126 billion in healthcare costs per year. Saving
this money would lower the cost of healthcare coverage and permit an additional 2.4
— 4.3 million Americans to obtain medical insurance.3!

Asbestos exposure claims have also surged since 1995. A series of multimillion
dollar damage awards to asbestos plaintiffs caused major companies to seek
reorganization in bankruptcy court in 2000 and 2001.32 The media has focused
intently over the past several months on Senator Arlen Specter’s asbestos reform
legislation. We've all seen the TV advertisements pandering for plaintiffs.

Currently, there is no economic disincentive for these "mass filer" law firms to

continue screening exposed workers and unloading thousands of unimpaired claims

in the court system. A recent editorial in the Detroit News is illuminating:

The idea that anyone could sue a company because of
possible exposure to injury — not an actual injury — is absurd.
Yet it happens every day in America with the filing of bogus
asbestos claims brought by unscrupulous lawyers looking to
make a quick buck on the backs of the auto industry and other
manufacturers.

What's worse, it appears that many of the diagnoses for
asbestos-related diseases are bogus themselves. That's the
finding of a Mississippi judge who dismissed more than 4,000
claims because the secondary doctors who read X-rays to
support initial findings of cancer and other breathing problems

13



rubber-stamped most of the cases without properly reviewing
them.

Clearly the fraud and abuse of the system call for a change
which Congress can achieve with the passage of the $140 billion
asbestos relief fund . . . .33

Similarly, a federal judge in Texas accused doctors and lawyers of legal and
medical fraud, ruling that thousands of silicosis claims had been
manufactured for money.34 This ruling will have an impact on hundreds of
thousands of asbestos and silica claims across the country. The Justice
Department has commenced a criminal investigation and the Senate
Commerce Committee has initiated a civil investigation of the plaintiffs’ bar
following reports of fabricated evidence and fraud. Asbestos lawsuits have
already driven 77 American companies into bankruptcy. Yet, many victims are
still waiting for compensation, while the payouts to people who have not
shown any symptoms of being sick are notorious. Nearly 60% of the $70
billion paid in settlements has gone to lawyers’ fees and administrative costs.35
Republican Senator Specter and Democratic Senator Leahy in promoting the
reform legislation have said that if it is not approved, “the ‘elephant mass’ of
asbestos litigation will just continue to grow to the enrichment of a few who
have already profited well.”3¢ | agree with the good senators and the Business
Roundtable that without passage of this legislation, the system will continue to
jeopardize American businesses and fail asbestos victims who are most in
need of relief, while enriching the plaintiffs’ bar.

Asbestos and silicosis scams may be unraveling, but the trial bar simply
moves on to other targets, such as lead paint, the soup du jour. In February
2006, a state court jury in Providence, Rhode Island found three companies
liable for creating a “public nuisance” by selling lead paint many decades ago.

The jury apparently heard no evidence about an injured party, nor were they

14



informed of a specific house or building that constituted the nuisance. The
mere presence of lead paint was itself deemed a danger to public health,
whether or not it was safely contained. Moreover, in finding liability, it was
not necessary to prove that the companies in fact ever sold or manufactured
paint in Rhode Island. The Motley Rice law firm put forth the legal reasoning
and marketed its lead paint strategy to the state government, which agreed to
pay the trial lawyers 16 2/3% of whatever settlement is reached. Indeed, as the
Wall Street Journal exclaims:

The bizarre tort theory in Rhode Island is terrible news for the

paint business and the thousands of people it employs, and it

has potential ramifications for other industries that make lawful

products that years later turn out to have health or safety

problems. It also demonstrates once again that ‘liability’ in

America has become completely untethered to either legal

precedent or basic fairness.s’

Congress should ensure that the system provides fairness to both victims
and defendant companies, reduces transaction costs, preserves resources for
the truly ill victims, and provides defendants with financial predictability.
California has over 2,000 asbestos cases still pending in the northern part of
the state. The San Francisco courts are said to be attracting forum-shopping
litigators by “rapidly processing multiple cases without sufficient inquiry into
the merits of each. . . .”38 Legislatures in Georgia, Florida, Ohio and Texas have
recently enacted reforms to restore some fairness and alleviate unwarranted
congestion in state courts.3°
Securities class action settlement payouts may be nearing their peak, according to

a study conducted at Cornerstone Research.40 Many of the cases being settled today
were filed after the stock-market downturn in 2000. It takes an average of 2-4 years
for class action cases to be resolved; such lawsuits against U.S. companies fell 17% in

2005. The amount of investor losses also declined. Therefore, settlements in the
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next few years may be much smaller, at least in the aggregate. Although, the
pending $7.1B Enron settlement, the $2.4B settlement of the Nortel earnings-
manipulation scandal and the $1.6B AIG settlement imposed on AIG for accounting

improprieties alleged by the SEC and New York officials, beg the question.

= Prognosis & Opportunity

The policies underlying tort litigation have been subverted, as meritless class
actions weaken the deterrent effect of legitimate claims. We need to limit the tort
system to redress bonafide wrongs by those who fairly bear responsibility. Spiraling
caseloads and the high costs of litigation impose a burdensome tax on free
enterprise and the public in America that handicap American businesses in the
global marketplace, adversely impact the creation and duration of higher technology
jobs in America, harm investors and generally disserve the broad public interest.
While many policy leaders in America are unduly influenced by the well-heeled,
well-funded, politically proactive plaintiffs’ bar, others have come to realize that the
ailments inflicted by these systematic abuses, nourished and perpetuated by the trial
bar, require real remedies in the public interest. In the immortal words of Abraham
Lincoln: “What kills a skunk is the publicity it gives itself.” Progress has been made.
More is needed. Real progress needs more than endless discussion or Congressional
debate. Reforms need to be enacted — procedural, remedial, and substantive rules
of law, with teeth . . . wisdom teeth. Responsible reform will help the U.S. remain a
leader in the global economy.

Although our nation still has far to go, early results are promising. One route to
reform is to revisit our substantive rules of law and make more stringent the
elements needed to be proved for successful claims. A major tort reform proposal
signed into law in the last decade is the 1998 Securities Litigation Uniform

Standards Act, which limits securities class actions to cases where there is an
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allegation of misrepresentation or omission “in connection with the purchase or sale
of a security.” On March 21, 2006, the U.S. Supreme Court held that this law
applies only to the actual purchase or sale of a security, and customers who simply
hold onto their shares allegedly as a result of a fraudulent misrepresentation cannot
sue.4

Especially helpful is the U.S. Supreme Court’s decision in the securities fraud
class action against Dura Pharmaceuticals Inc., decided on April 19, 2005. The
Court held that an inflated stock purchase price cannot by itself constitute or
proximately cause the relevant economic loss needed to allege and prove “loss
causation.”#2 Plaintiffs now have the burden of proving that defendants’ allegedly
false and misleading statements were the proximate cause of the plaintiffs’ economic
losses by showing that the subsequent price decline is attributable to fraud rather
than extraneous factors. If the market price later declines, factors other than the
alleged fraud (such as general market conditions, different developments in the
Issuer’s business or recent news about other companies in the industry) might have
caused the decline. The decision will likely reduce case loads and damage awards,
and sends a clear message to trial courts that proving loss causation is the plaintiff’'s
burden. The Court recognized that allowing a plaintiff to forgo giving any indication
(in the complaint) of the economic loss and proximate cause, would bring about the
very sort of harm the securities statutes seek to avoid..., namely the abusive practice
of filing lawsuits with only a faint hope that discovery might lead to some plausible
cause of action. Securities laws were not intended to provide investors with broad
Insurance against market losses, but rather to protect them against those economic
losses that misrepresentations actually cause. This decision definitely treats one
symptom of our nation’s infection and is the right step toward curing it.

Another approach is to place remedies limitations on claims. Most of the

remedies limitation proposals have focused on the following topics: 1) Limits on the

17



recovery of non economic damages; 2) abolition of the collateral source rule; 3)
limits on punitive damages; 4) recovery of defense attorney's fees from plaintiffs; 5)
abolition of joint and several liability; 6) periodic payments of judgments; and 7)
limits on plaintiff's attorney contingent fee rates (percentages).

For example, in the area of damage awards, where states do not have caps on
certain types of damages, they can take away the power of juries to award
unwarranted damages, or in the alternative, require showing of actual malice,
intentional wrongdoing or gross negligence for large damage awards. Governor
Schwarzenegger, in his efforts to give California a fresh start by sweeping away
lawsuit abuse, attempted to reform punitive damages in the state by proposing that
as much as 75% of all punitive damage awards go to the state, rather than to
claimants or their attorneys—the theory being that punitive damages should deter
egregious conduct rather than compensate injury.43 With all due respect to the
Governor’s good intentions, this would be bad policy because it would align the
State’s economic interests with the plaintiffs’ bar and exacerbate the abuse. A better
proposal is for punitive damages to be awarded with limitations only once for every
“single act or omission,” which prevents multiple juries from punishing the same
conduct more than once. A higher standard of proof (beyond reasonable doubt) for
punitive damages should also be considered.

Another suggestion for halting lawsuit abuse would be for each state to eliminate
the doctrine of ‘joint and several liability’ which holds the defendant with the
deepest pockets liable for the entire amount of the award, as it is unfair and
encourages frivolous lawsuits. In fact, the Florida State House Committee approved
a measure in January of 2006 to eliminate the doctrine of joint and several liability,
and the Florida Senate Judiciary Committee passed a joint and several liability
reform bill last week. To confront the issue of forum shopping, states can limit the

jurisdiction of local courts to business activities occurring in their own states and
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give manufacturers who face multi-state litigants the right to choose to be tried in
the state where the manufacturer is located.

Eighteenth century British lawyer, writer, statesman and philosopher Edmund
Burke was surely correct when he noted in Parliament just before the American
Revolution that Americans are a “litigious lot.” Indeed, it seems to be ingrained in
our culture. There is nothing wrong with litigating genuine disputes in an effective
and orderly legal system — one that protects parties through fair dispute resolution
in a forum not predisposed to favoring well-heeled plaintiffs’ lawyers bent on
exacting or extorting settlements from corporate defendants with, or without, the
capacity to deal with unduly burdensome discovery demands . . . electronic and
otherwise.

Margaret Chase Smith once said: “One of the basic causes for all of the trouble in
the world today is that people talk too much and think too little.” Well . .. | know
I've talked too much, but I hope I've stimulated you to at least think a little. And
even though thinking may be unfamiliar territory for some who may therefore get
lost in thought, I know that such is not the case for this sophisticated audience. The
time has come for action. The American public interest, as reflected in its system of
jurisprudence, which distinguishes us from all other countries in the world, is ailing
and in need of civil justice reform in our courts before we suffocate under the weight
of counterproductive, unwarranted litigation that benefits a few litigators at the
expense of us all. | close with a quote from the late Edward R. Murrow: “All | can
hope to teach my son is to tell the truth and fear no man . . . The only thing that
counts is the right to know, to speak, to think—that, and the sanctity of the courts.

Otherwise it's not America.” Thank you for your kind attention.
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